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STATE OF NEW HAMPSHIRE

ROCKINGHAM, SS






       
PROBATE COURT

John J. Doe 
v. 
Jane A. AAA
Docket No. 2007-1567
AMENDED PETITION FOR ACCOUNTING

NOW COMES your Petitioner, John J. Doe, by and through his attorneys, McLane, Graf, Raulerson & Middleton, Professional Association, and complains against Jane A. AAA pursuant to RSA 506:7, and RSA 564-B, and respectfully represents that:

PARTIES
1. Petitioner John J. Doe (“John”) resides at 286 _________, Peabody, Massachusetts, and is the son of Ann T. Doe ("Ann").   
2. Respondent Jane A. AAA (“Jane”) resides at 90 _________, Auburn, New Hampshire, and is the daughter of Ann and the brother of John.  
FACTS
3. On March 4, 1995, Ann executed a will in the Commonwealth of Massachusetts.  
4. The will devises and bequeaths all of Ann's property and estate, both real and personal, to her children, John and Jane, in equal shares, to share and share alike.  

5. On March 4, 1995, Ann executed a Durable Power of Attorney in favor of her husband, John T. Doe ("John Sr.").  
6. John was to be the successor as attorney-in-fact in the event John Sr. could no longer perform his duties under the power. 
7. On June 12, 1995, John Sr. and Ann created the "Doe Family Trust."  (Attached as Exhibit A).  

8. Under the terms of the Doe Family Trust, John Sr. and Ann were the Settlors. 
9. Under the terms of the Doe Family Trust, upon the death of the surviving Settlor, the remaining property and undistributed net income of the Doe Family Trust was to pass to John and Jane.  

10. In 2003, John Sr. passed away.  
11. After John Sr. passed away, Ann was grief stricken and spent some time in a Massachusetts hospital.  
12. In November 2003, Dr. Paul _________determined that Ann was incompetent to manage her financial affairs due to cognitive deficits, and her cognition continued to decline thereafter.  
13. After Ann left the Massachusetts hospital, she lived with Jane. 
14. After John Sr. died in 2003, John began to pay Ann's bills in accordance with the Power of Attorney.  
15. After a few months, however, all of the assets from several bank accounts and financial institutions were withdrawn and John no longer received any bills on Ann's behalf.  
16. Upon information and belief, Jane gained access to these assets outside the scope of John's authoritative Power of Attorney. 

17. In February 2005, Ann, who was then wholly incompetent to manage her financial affairs, sold her personal home in Reading, Massachusetts, for $275,000.00 ("Reading Home")

18. The Reading Home was owned by the Doe Family Trust. 
19. Ann lived with Jane for a period of time between 2005 and 2006.  

20. On information and belief, Jane controlled Ann's financial affairs after 2003 even though John had an express durable power of attorney.  
21. Jane managed the financial affairs of Ann while she was alive and living with her.  
22. Upon information and belief, Jane acted as Ann’s agent under a power of attorney, and therefore, as an attorney-in-fact.
23. In October 2007, Ann passed away in the Rockingham County Nursing Home, where she resided for several months before her death.
24. Under the terms of the Doe Family Trust, no specific successive Trustee is named to replace Ann and John Sr.     
25. Upon information and belief, Jane is the sole Trustee of the Doe Family Trust.  

26. Under the terms of the Doe Family Trust, upon the death of the surviving Settlor, the remaining property and undistributed net income of the Doe Family Trust is to pass to John and Jane, the sole beneficiaries under the Doe Family Trust.  
27. On March 20, 2008, Jane provided John, through counsel, with the First Account of Jane Ann AAA as Trustee of the Doe Family Trust ("1st Trust Accounting").

28.  The 1st Trust Accounting was accompanied with a $70,000.00 check in the name of John J. Doe, representing an initial trust distribution of the Doe Family Trust. 
29.  The 1st Trust Accounting indicates a balance of $90,709.83 remains in the Doe Family Trust.

30. The 1st Trust Accounting indicates that trust assets were distributed to Jane AAA , in cash, between March and April, 2005, in the amount of $18,000.00.
31. The 1st Trust Accounting indicates that trust assets were distributed for car repair in February, 2005, for $2,000.00, at a time in which, upon information and belief, Ann Doe did not drive a car.

32. The 1st Trust Accounting indicates that trust assets were distributed to Pearce Construction between March and May, 2005, in the amount of $3,375.00, for an undisclosed purpose. 
33. John asserts that distributions Jane made under the Doe Family Trust were in breach of her duties as Trustee.     
34. Petitioner's counsel has petitioned to open probate for the sole purpose to pursue this cause of action. 
35. As Trustee of the Doe Family Trust, Jane owed Petitioner, the beneficiary under the Doe Family Trust, strict fiduciary duties, including, but not limited to the following:



The duty of loyalty; 



The duty of impartiality; 



The duty of honesty; 



The duty of prudence; 



The duty not to commingle; 



The duty of full disclosure; 



The duty to inform and report; 



The duty to distribute;


The duty of prudent administration; 

36. As an attorney-in-fact, Jane owed Ann strict fiduciary duties, including, but not limited to the following:

The duty of utmost care;

The duty to honor the terms of the powers of attorney;

The duty of loyalty;

The duty of honesty;

The duty not to commingle;

The duty of prudence; 

The duty of full disclosure; 

The duty not to conspire with others to breach her duties;

The duty not to self-deal;

The duty to account;

The duty to refer Ann to independent counsel before engaging in any conduct 
which favored Jane's personal interests;

The duty to seek judicial review of any conduct which favored Jane's personal 

interests;

The duty to resign and seek the appointment of a qualified replacement;

The duty of impartiality; and

The duty to keep precise, complete, and accurate records.

37. In addition to her duties above, Jane has a duty under RSA 506:7 to render a full accounting in this proceeding in her capacity as attorney-in-fact.   

38. In breach of her duties above, Jane managed Ann's wealth for her own personal benefit.  

39. Ann at no time had the capacity to authorize or ratify and did not authorize or ratify the expenditure of any of her resources to or for the benefit of Jane.
40. A demand for an accounting was made on Jane in her capacity as attorney-in-fact by the letter dated August 10, 2007, attached as Exhibit B.  
41. A follow-up letter was sent on November 13, 2007 to Jane's attorney, Stephen Colella, who indicated that a full and final accounting was forthcoming.  (Attached at Exhibit C).  
42. As of the date of this amended petition, no accounting has been provided from Jane in her capacity as attorney-in-fact, or in her capacity pursuant to an express durable power of attorney on Ann's behalf.  
COUNT I

ACCOUNTING

(RSA 506:7)
43. The preceding allegations are incorporated herein as if fully set forth.

44. Pursuant to RSA 506:7, Jane should be ordered to account for her handling of any and all moneys and other property or business she conducted as attorney-in-fact.

COUNT II
DETERMINATION OF LEGALITY OF ACTS BY AGENT

(RSA 506:7)

45. The preceding allegations are incorporated herein as if fully set forth.

46. Pursuant to RSA 506:7, III(b), this Court shall determine the legality of acts or omissions of Jane as attorney-in-fact.

47. Jane should be ordered to pay damages including attorney’s fees and expenses.

COUNT III
BREACH OF FIDUCIARY DUTY AS ATTORNEY-IN-FACT

48. The preceding allegations are incorporated herein as if fully set forth.

49. To the extent Jane's accounting or other evidence establishes that she violated her fiduciary duties to Ann in her capacity as attorney-in-fact, she should be ordered to pay damages to the Estate.

COUNT IV
BREACH OF DUTY OF LOYALTY AS TRUSTEE

(RSA 564-B:8-802)
50. The preceding allegations are incorporated herein as if fully set forth.

51. Jane did not administer and manage the trust solely in the interest of the beneficiaries.

52. Jane administered the trust property for her personal benefit.
53. To the extent Jane violated her fiduciary duties of loyalty to John in her capacity as Trustee of the Doe Family Trust, she should be ordered to pay damages to John.

COUNT V
BREACH OF DUTY OF IMPARTIALITY AS TRUSTEE

(RSA 564-B:8-803

54. The preceding allegations are incorporated herein as if fully set forth.

55. To the extent Jane violated her fiduciary duties of impartiality to John in her capacity as Trustee of the Doe Family Trust, she should be ordered to pay damages to John.

COUNT VI
BREACH OF DUTY TO INFORM AND REPORT
(RSA 564-B:8-813)
56. The preceding allegations are incorporated herein as if fully set forth.

57. Jane failed to timely report to the beneficiaries of her trusteeship.
58. Jane failed to keep the beneficiaries reasonably informed about the administration of the trust.  
COUNT VII
BREACH OF DUTY TO DISTRIBUTE UPON TERMINATION

(RSA 564-B:8-817)
59. The preceding allegations are incorporated herein as if fully set forth.

60. Jane's failure to distribute the balance of the Doe Family Trust due to John is a breach  of her duties as Trustee. 
COUNT VII
CONSTRUCTIVE TRUST
61. The preceding allegations are incorporated herein as if fully set forth.

62. A confidential relationship existed between Ann and Jane as they are related and Ann justifiably believed that Ann would act in her interest. 

63. Ann transferred property to Jane. 
64. Jane will be unjustly enriched by retaining the property regardless of whether she obtained it honestly. 


WHEREFORE, the Petitioner respectfully requests that this Court:


A. Compel Jane AAA to render an accounting for her acts as attorney-in-fact for Ann Doe; 
B. Award damages to Ann T. Doe's estate;
C. Award the Petitioner attorneys’ fees and costs for bringing this action pursuant to RSA 506:7, V; 
D. Compel Jane AAA to distribute the balance of the Doe Family Trust to John Doe, to include any portion allegedly due to Jane AAA under the terms of Doe Family Trust;
E. Award the Petitioner damages for Jane's Breach of Trust consistent with RSA 564-B:10-1002;  

F. Award the Petitioner attorneys' fees and costs for bringing this action pursuant to RSA 564-B:10-1004; and,

G. Award such other and further relief as necessary and just.






Respectfully submitted,






John J. Doe





By his Attorneys,






McLANE, GRAF, RAULERSON & MIDDLETON,






PROFESSIONAL ASSOCIATION

Date:  May ___, 2008


By:______________________________






       Ralph F. Holmes





       Neil B. Nicholson






       900 Elm Street, P.O. Box 326






       Manchester, NH  03105-0326






       Telephone:  (603) 625-6464
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Assented-To Amended Petition for Accounting was served via first class mail on this day to counsel of record.  







_______________________ 
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